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Chapter 9

India

Kachwaha and Partners

1 Arbitration Agreements

1.1 What, if any, are the legal requirements of

an arbitration agreement under the laws of your
jurisdiction?

No particular form is required by law. An arbitration agreement
may be in the form of an arbitration clause in a contract or in the
form of a separate agreement. An arbitration agreement need not
necessatily use the wotrd “arbitration”, “arbitral tribunal” ot “arbi-
trator”. The agreement, however, must be in writing. The arbitra-
tion agreement shall be deemed to be in writing if it is contained
in an exchange of letters or other means of communication
which provide a record of the agreement. Further, the agreement
need not be signed, and an unsigned agreement affirmed by the
parties’ conduct would be valid as an arbitration agreement. An
arbitration agreement would also be considered to be in writing
if there is an exchange of a statement of claim and defence in
which the existence of the agreement is alleged by one party and
not denied by the other. By an amendment to the Arbitration
Act (not applicable to arbitrations that commenced prior to 23
October 2015), it stands clarified that such agreements can also
include communication through electronic means. (Section 7 of
the Arbitration and Conciliation Act, 1996 [“Act”].) A recent
judgment of the Supreme Court of India dated 10 April 2019
states that where an arbitration clause is contained “u a contract”,
it becomes a contract only if it is enforceable in law.

Under the India Stamp Act, an agreement is not enforceable
in law unless it is duly stamped. Hence, such unstamped agree-
ments would not be enforceable in law. This is, however, a curable
defect (curable upon payment of the stamp duty and penalty).
(Garware Wall Ropes 1.4d. v. Coastal Marine Constructions and Engineers
Lid) Recently, in N.N. Global Mercantile v. Indo Unigue Flame 1.td
& Ors, 2021 SCC OnLine SC 13, the Supreme Court ruled that
whete an arbitration agreement is contained in an unstamped/
inadequately stamped contract, the arbitration agreement will
not be made void, unenforceable, or non-existent. However,
adjudication of rights and duties under the substantive/undet-
lying contract will not continue until mandatory provisions of
stamp duty laws are satisfied.

1.2 What other elements ought to be incorporated in an

arbitration agreement?

From an Indian point of view, the most significant element would
be the seat of arbitration, for that would determine which part
of the Act would apply to the proceedings and the court which
would have jurisdiction in relation thereto. Domestic arbitrations
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are governed by Part I of the Act, while offshore arbitrations
are governed by Part II of the Act. While Part I contains a
comprehensive scheme for the conduct of arbitration (based on
the United Nations Commission on International Trade Law
(“UNCITRAL”) Model Law), Part II is essentially confined
to the enforcement of foreign awards (on the basis of the New
Yotk Convention). A long-ranging controversy in India has
been whether Indian courts can grant interim relief in relation to
foreign arbitrations (in the absence of any enabling statutory provi-
sions in Part IT). This now stands settled, with the Arbitration
and Conciliation (Amendment) Act, 2015 (“2015 Act”) clarifying
that courts have jurisdiction to grant interlocutory relief (in aid
of foreign-seated arbitrations), as well as assistance in summoning
witnesses, production of documents, etc.

1.3 What has been the approach of the national courts

to the enforcement of arbitration agreements?

Section 8 of the Act states that a judicial authority before which
an action is brought, in a matter which is the subject matter
of an arbitration agreement, shall refer the parties to arbitra-
tion — the only condition being that the party objecting to the
court proceedings must do so no later than his first statement
on the substance of the dispute. In the meantime, the arbitra-
tion proceedings may commence and continue, and an award
can be rendered.

The Supreme Court of India held in Rashtriya Lspat Nigam Ltd.
v. Verma Transport Co. (2006) 7 SCC 275 that once the condi-
tions of the Sections are satisfied, the judicial authority is “szat-
utorily mandated” to refer the matter to arbitration. Section 5
supplements this and provides, through a non-obstante clause, that
in matters governed by the Act, no judicial authority shall inter-
fere except where so provided for. This position stands further
affirmed by the 2015 amendment to the Act nullifying certain
judgments which had created inroads into Section 8. The Section
now has a non-obstante clause requiring the Court to refer the
parties to arbitration, unless it finds that prima facie no valid arbi-
tration agreement exists. However, Section 8 applies only to arbi-
trations where the seat is in India. Agreements for offshore arbi-
trations are governed by Section 45 of the Act, which is somewhat
differently worded. Here it is provided that a judicial authority,
when seized of any matter where there is an arbitration agreement,
shall refer the parties to arbitration — “unless it finds that the said agree-
ment is null and void, inoperative or incapable of being performed”. The
latter part is borrowed from Article 8 of the Model Law. Thus,
India has retained court intervention (to the extent permitted by
the Model Law) only in relation to foreign arbitrations. An issue
arose in Shin-Etsu Chemical Co. Ltd. v. Aksh Optifibre Ltd. (2005) 7
SCC 234 as to whether a ruling by court (in relation to offshore
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arbitrations) on the validity or otherwise of an arbitration agree-
ment is to be on a prima facie basis or a final decision. If it were to
be a final decision, it would involve a full-dress trial and, conse-
quently, years and years of judicial proceedings, which would frus-
trate the arbitration agreement. Keeping this and the object of the
Actin mind, the Supreme Court, by a 2:1 decision, held that a chal-
lenge to the arbitration agreement under Section 45 on the ground
that it is “uull and void, inoperative or incapable of being performed” is to
be determined on a prima facie basis.

At the same time, an issue would remain as to what is to be
done in cases where the court does in fact come to the conclu-
sion that the arbitral agreement is null and void, inoperative
or incapable of being performed. A decision to this effect is
appealable under Section 50 of the Act. Thus, a ruling on a
prima facie view alone would not be satisfactory. One of the
judges addressed this and held that if the court were to arrive ata
prima facie conclusion that the agreement is in fact null and void,
it would have to go ahead and hold a full trial and enter a final
verdict (in order that it can be appealed if need be). Therefore,
in such a situation, a foreign arbitration may well come to a halt
pending the final decision from an Indian court; but otherwise,
Section 45 proceedings would not have any significant impeding
effect on the progress of a foreign arbitration.

A case of seminal importance is Chloro Controls India Pot. 1.td.
v. Severn Trent Water Purification Inc. (2013) 1 SCC 641. Here, the
court was faced with a situation where parties to a joint venture
had entered into several related agreements — some with different
entities from amongst their group. These agreements had diverse
dispute resolution clauses: some with International Chamber of
Commetce (“ICC”) arbitration in London; some with no atbi-
tration clause; and one agreement with an American Arbitration
Association (“AAA”) arbitration clause with Pennsylvania
(USA) as its seat. The Supreme Court came out with a strong
pro-arbitration leaning, stating that the legislative intent is in
favour of arbitration and the Act “would have to be construed liberally
to achieve that object”. The Court held that non-signatory parties
could be subjected to arbitration provided the transactions were
within the group of companies and there was a clear intention of
the parties to bind non-signatories as well. It held that subjecting
non-signatories to arbitration would be in exceptional cases.
This would be examined on the touchstone of direct relation of
the non-signatory to the signatories, commonality of the subject
matter and whether multiple agreements presented a composite
transaction or not. The situation should be so composite that
performance of the “wother agreement” would not be feasible
without the aid, execution and performance of the supplemental
or ancillary agreements. Chloro Controls has been followed in
Ameet Lalchand v. Rishabh Enterprises (2018) 15 SCC 678 and Cheran
Properties v. Kasturi and Sons (2018) 16 SCC 413.

In PASL Wind Solutions Pvt. 1td. v. GE Power Conversion India
Private Limited, the Supreme Court held that two Indian parties
are permitted to select a foreign seat and are also still entitled to
approach an Indian court for grant of interim relief.

2 Governing Legislation

2.1 What legislation governs the enforcement of

arbitration proceedings in your jurisdiction?

The Arbitration and Conciliation Act, 1996 (as amended by the
2015 Act) governs the enforcement of arbitration proceedings
relating to domestic and international commercial arbitration
conducted in India, as well as reference of foreign awards.
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2.2 Does the same arbitration law govern both

domestic and international arbitration proceedings? If
not, how do they differ?

India has a composite piece of legislation governing both
domestic and international arbitration. The Act has two main
parts. Part I deals with any arbitration (domestic, as well as
international), so long as the seat of arbitration is in India. Part
1T deals mostly with enforcement of foreign awards.

“International commercial arbitration” is defined as an arbitration
where at least one of the parties is a national or habitual resi-
dent in any country other than India or a body corporate which
is incorporated in any country other than India, or a company
or association of an individual whose “central management and
control” is exercised in any country other than India or the
Government is a foreign country (Section 2 (1) (f) of the Act).
The Supreme Court of India in TDM Infrastructure Private Limited
v. UE Development India Private Iimited held that if both parties are
incorporated in India, then even if the control and management
is from outside of India, the arbitration would be “domestic” and
not “international”. The differences between domestic and inter-
national arbitration (conducted in India) are discussed below.

The first difference is that if there is a failure of the parties’
envisaged mechanism for the constitution of the arbitral tribunal,
the appointment shall be made: in the case of a domestic arbitra-
tion, by the High Court; and in the case of international arbitra-
tion, by the Supreme Court of India.

The second difference is in relation to governing law. In
international commercial arbitration, the arbitral tribunal shall
decide on the dispute in accordance with the rules of law desig-
nated by the parties as applicable to the substance of the dispute
and, failing any such designation, the rules of law the tribunal
considers appropriate given all the circumstances. In domestic
arbitration (arbitration between Indian parties), however, the
tribunal can only apply the substantive law for the time being
in force in India.

The third difference is that in domestic arbitrations, an addi-
tional ground for setting aside the award on “pasent illegality” has
been inserted by the 2015 amendment to the Act. This is not
available in international arbitrations seated in India.

The fourth is the difference in the default procedure for
appointment of arbitrators. Please see question 5.2.

The fifth is that the time limit of one year prescribed under
Section 29A for making an award will not apply to international
commercial arbitrations.

2.3 Is the law governing international arbitration based

on the UNCITRAL Model Law? Are there significant
differences between the two?

The law governing international arbitration is based faithfully on
the UNCITRAL Model Law and the UNCITRAL Rules 1976
(amended in 2010, but which has not yet been adopted by the
Indian legislature). There are a couple of departures designed to
keep out court intervention. Thus, for instance, Section 8 of the
Act departs from the Model Law in as much as it does not permit
a court to entertain an objection to the effect that the arbitration
agreement is “null and void, inoperative or incapable of being performed”.
(See also question 1.3 above.)

Section 16 (corresponding to Article 16 of the Model Law)
also makes a slight departure. Unlike the Model Law, no interim
court recourse is permissible if the tribunal declares that it has
jurisdiction. In such case, the challenge is permissible only once
the final award is passed.
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2.4 To what extent are there mandatory rules governing

international arbitration proceedings sited in your
jurisdiction?

International arbitration proceedings taking place in India are
governed by the same set of provisions as domestic arbitrations.
See question 2.2 above.

3  Jurisdiction

3.1 Are there any subject matters that may not be
referred to arbitration under the governing law of your

jurisdiction? What is the general approach used in
determining whether or not a dispute is “arbitrable”?

The Act states that the relationship between the parties need not
be contractual. Hence, disputes in tort (relating to the contract)
can also be referred to arbitration. “Generally and traditionally all
disputes relating to rights in personam are considered to be amenable to arbi-
tration; and all disputes relating to rights in rem are required to be adjudi-
cated by courts and public tribunals”” Booz Allen & Hamilton Inc. v. SEBI
Home Finance Ltd. (2011) 5 SCC 532. Examples of non-arbitrable
disputes are: disputes relating to a criminal offence; matrimonial
disputes; child custody; guardianship; insolvency; winding up;
and testamentary matters. The Supreme Court in a recent deci-
sion, Shri Vimal Kishor Shah & Ors v. Mr. Jayesh Dinesh Shalh & Ors;
AIR (2016) SC 3889, carved out a new category of non-arbitrable
disputes, namely disputes arising out of trust deeds and the Trust
Act, 1882 (i.e. relating to private trusts). This is on the ground
of implied exclusion in view of a complete and comprehensive
code for dispute resolution under the provisions of the Trust Act,
which envisages recourse to civil courts in this regard.

Another (court-sanctioned) approach to determine arbitra-
bility is to determine whether the parties can make a settlement
regarding their dispute a subject matter of a private contract.
(Olympus Superstructures v. Meena Khetan (1999) 5 SCC 651)) The
court here relied on Halsbury’s Laws of England, stating that
the differences or disputes which can be referred to arbitration
must consist of “...a justiciable issue, triable civilly. A fair test of this
is whether the difference can be compromised lawfully by way of accord and
satisfaction”. (Fourth Edition, volume 2, para. 503.)

Where serious fraud has been alleged, the dispute was consid-
ered to be non-arbitrable (IN. Radbakrishnan v. Maestro Engineers
(2010) 1 SCC 72) and courts refused to refer the parties to arbi-
tration under Section 8 of the Act. The law seemed to take a turn
in World Sport Group (Mauritins) Ltd. v. MSM Satellite (Singapore)
Pte. Izd., pronounced on 24 January 2014, when the Supreme
Court departed from N. Radhakrishnan and held that in the case
of foreign-seated arbitrations (covered by Section 45 of the Act),
the Court can decline to make a reference of a dispute covered
by the arbitration agreement only if it comes to the conclusion
that the arbitration agreement is null and void, inoperative or
incapable of being performed, and not on the grounds that alle-
gations of fraud or misrepresentation are involved.

Another decision of the Supreme Court, in Swiss Timing Limited
v. Organising Committee, Commonwealth Games 2010, Delhi (2014) 6
SCC 677, held N. Radhakrishnan to be per incuriam and that allega-
tions of serious fraud are arbitrable even in relation to domestic
arbitrations. The controversy, however, remains. In a recent
case decided by the Supreme Court in Ayyasamy v. A. Paramasivan
and Ors. (2016) 10 SCC 386, the Supreme Court clarified that
Swiss Timing could not have overruled N. Radhakrishnan (as the
former was a Section 11 ruling which does not have precedential
value). Moreover, while it held that a mere allegation of fraud
may not be a ground to nullify an arbitration agreement, there
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may be cases where a criminal offence is made out or the issue is
so complex that it can only be decided by a civil court on appre-
ciation of voluminous evidence which needs to be produced.
The judgment, thus, sets the clock back, at least for domes-
tic-seated arbitrations, and gives room to allow a civil suit to be
filed and proceeded with, bypassing the arbitration agreement.

The Supreme Court in Himangni Enterprises v. Kamaljeet Singh
Abluwalia (2017) 10 SCC 706 held that tenancy disputes (in the
context of eviction of a tenant) are not arbitrable. However,
in a subsequent case of Vidya Drolia v. Durga Trading Company
(judgment date: 28 February 2019), the Supreme Court held that
Himangi Enterprises states the law too broadly, as it even affects
tenancies which have no statutory protection, and referred the
issue for consideration by a larger bench. In a significant deci-
sion dated 14 December 2020, the Supreme Court of India
explained the test to determine arbitrability of disputes, and
held that tenancy disputes under the Transfer of Property Act,
1882 are arbitrable (1/7dya Drolia v. Durga Trading Corporation, Civil
Appeal No. 2402 of 2019).

The Supreme Court in Emaar MGE Land Limited v. Aftab Singh
(2018) (6) ArbLLR 313 (SC) held that proceedings under the
Consumer Protection Act are special remedy proceedings not
batred by reason of an arbitration agreement. The aggrieved
consumer, however, has a right to choose arbitration if he so elects.

High court decisions pending confirmation by the Supreme
Court on the issue of arbitrability include judgments from the
High Court of Bombay holding copyright disputes as arbitrable,
while sharcholders’ “oppression and mismanagement” disputes are
not (again, on the ground of a specific statutory remedy being
provided for). The Delhi High Court has taken a liberal view,
holding that debt restructuring disputes may be referred to arbi-
tration despite the existence of a tribunal set up specifically to
decide such matters.

3.2 Is an arbitral tribunal permitted to rule on the

question of its own jurisdiction?

An arbitral tribunal is permitted to rule on its own jurisdiction.
This is provided for in Section 16 of the Act, which corresponds
to Article 16 of the Model Law. (See also question 2.3 above.)

3.3 What is the approach of the national courts in
your jurisdiction towards a party who commences
court proceedings in apparent breach of an arbitration
agreement?

See question 1.3 above.

3.4 Under what circumstances can a national court
address the issue of the jurisdiction and competence of

an arbitral tribunal? What is the standard of review in
respect of a tribunal’s decision as to its own jurisdiction?

See questions 1.3 and 2.3 above.

Additionally, the issue of jurisdiction can be raised by a party
before the court by way of an appeal under Section 37 (2) (a) on
the arbitral tribunal refusing jurisdiction. On the other hand,
if the tribunal’s finding is that it has jurisdiction, it can only be
challenged after the award is rendered.

Indian courts have not yet determined the standard of review in
respect of a tribunal’s decision regarding its own jurisdiction. The
likelihood is that challenge to jurisdiction will be unhampered by
the otherwise narrow grounds under Section 34, provided it is not
a disguised challenge on merits.
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3.5 Under what, if any, circumstances does the
national law of your jurisdiction allow an arbitral tribunal
to assume jurisdiction over individuals or entities which
are not themselves party to an agreement to arbitrate?

A landmark Supreme Court decision, Chloro Controls India Put.
Ltd. v. Severn Trent Water Purification Inc. (2013) 1 SCC 641, states
the circumstances under which the arbitral tribunal would have
jurisdiction over non-signatories to the arbitration agreement.
Please see the latter part of question 1.3 above. Recent decisions
of the Supreme Court in Reckitt Benckiser (India) Private Limited v.
Reynders Label Printing India Private Limited (2019) 7 SCC 62, and
the Delhi High Court in Magic Eye Developers Pot. 1.1d. v. Green
Edge Infra Pot. Ltd. & Ors (2020) SCC OnLine Del 597, have
affirmed the principle laid down in Chloro Controls.

Section 8 (as amended by the 2015 amendment to the Act)
clarifies that a person claiming “Zhrough or under” a party to an
arbitration agreement also has locus to ask for dismissal of judi-
cial proceedings initiated in court and seek reference of the
dispute to arbitration.

Indian courts have taken a liberal view as to the consolida-
tion of arbitrations. A Supreme Court decision in PR. Shab,
Shares & Stock Brokers (P) Ltd. v. B.H.H. Securities (P) Ltd. (2012)
1 SCC 594 held, inter alia, “if A had a claim against B and C and if A
bad an arbitration agreement with B and A also had a separate arbitra-
tion agreement with C, there is no reason why A cannot have a joint arbi-
tration against B and C”.

3.6 What laws or rules prescribe limitation periods for
the commencement of arbitrations in your jurisdiction
and what is the typical length of such periods? Do the

national courts of your jurisdiction consider such rules
procedural or substantive, i.e., what choice of law rules
govern the application of limitation periods?

The Limitation Act, 1963 applies to arbitrations in the same way as
it does to proceedings in court (Section 43 of the Act). For these
purposes, arbitration proceedings are deemed to have commenced
(unless the parties have agreed otherwise) on the date on which a
request for the dispute to be referred to arbitration is received by
the respondent (Section 21 of the Act). The Limitation Act, 1963
provides that the party invoking the arbitration has three years
from the date of commencement of arbitration proceedings to seck
appointment of the arbitral tribunal. The courts consider the limi-
tation period as part of the substantive law.

Once time has started to run, no subsequent inability to bring
the action stops the time from running. The mere issuance of
letters or reminders by the claimant does not extend the limita-
tion period. However, well-known exemptions apply if:

m  In good faith, proceedings are started in a court without
jurisdiction.

B The case is based on subsequently discovered fraud or
mistake.

m  Any document necessary to establish the claimant’s right
has been fraudulently concealed from him.

m  There is written acknowledgment of liability (as defined
under Section 18 of the Limitation Act, 1963).

m  There is a part payment of the debt.

3.7 What is the effect in your jurisdiction of pending

insolvency proceedings affecting one or more of the
parties to ongoing arbitration proceedings?

Harlier, the provisions for winding up were dealt with under the
Companies Act. Recently, in May 2016, the Ministry of Law
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and Justice in India introduced the Insolvency and Bankruptcy
Code, 2016 (“Code”). The Code secks to consolidate the laws
relating to insolvency and bankruptcy resolution for corporates,
limited liability partnerships, partnership firms, individuals, etc.
The Code has established an Insolvency and Bankruptcy Board
of India (“Board”).

Where the insolvency process has been initiated by the cred-
itors/company, the Code prescribes a moratorium against any
new or ongoing proceedings.

Where a liquidation order has been made or a provisional liqui-
dator or an official liquidator has been appointed, no suit or other
legal proceeding shall be commenced or shall be proceeded with
by or against the corporate debtor (subject to prior approval on
behalf of the company by the Adjudicating Authority).

However, recent decisions by the Supreme Court and the Delhi
High Court have cast ambiguity on the question of whether all legal
proceedings shall be barred during the moratorium period under
the Code. The Supreme Court in Alchemist Asset Reconstruction
Company 1.td. v. Hotel Gandavan Put. 1.td. (“Alchemist”) (delivered
on 23 October 2017) observed that no arbitration proceeding can
be initiated after the commencement of the moratorium period
under the Code. However, the Delbi High Court in Power Grid
Corporation of India 1td. v. [yoti Structures (“Power Grid”) (delivered
on 11 December 2017) held that the Code only prohibits initia-
tion of debt recovery proceedings against a corporate debtor, and
that other proceedings which may benefit or enhance the finan-
cial position of the corporate debtor may still be initiated by the
corporate debtor during the moratorium period.

Further, a recent decision of the Supreme Court in K. Kishan
v. M/s Vijay Nirman Company (2018) 17 SCC 662 held that even
though an arbitral award may amount to an admitted debt under
the Code, initiation of a challenge to an arbitral award would
reinstate the pre-existing dispute between the parties, thereby
bringing a necessary halt to the insolvency proceedings until the
challenge to the arbitral award is finally decided.

4 Choice of Law Rules

4.1 How is the law applicable to the substance of a

dispute determined?

In case of domestic arbitrations, Indian parties can only apply
Indian law to the substance of the dispute. In other cases, the
parties may either make an express choice of law or the proper law
may be inferred from the terms of the contract and surrounding
circumstances. This is the law with which the contract is most
closely connected. Factors such as the nationality of the parties,
the place of performance of the contract, the place of entering
into the contract, the place of payment under the contract, etc.,
can be looked at to ascertain the intention of the parties.

The proper law of the arbitration agreement is normally the
same as the proper law of the contract. Where, however, there is
no express choice of the law governing the contract as a whole,
of the arbitration agreement as such, a presumption may arise
that the law of the country where the arbitration is agreed to be
held is the proper law of the arbitration agreement; however,
this is only a rebuttable presumption. (INTPC ». Singer Co. (1992)
3 SCC 551.)

See also question 2.2, last paragraph.

4.2 In what circumstances will mandatory laws (of

the seat or of another jurisdiction) prevail over the law
chosen by the parties?

In respect of procedural matters relating to the arbitration
proceedings, the laws of the seat of jurisdiction shall prevail. The
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court may, invoking the principle of comity of nations, apply the
mandatory laws of another jurisdiction if the contract is in breach
of that law.

4.3 What choice of law rules govern the formation,

validity, and legality of arbitration agreements?

The proper law of arbitration (i.e., the substantive law governing
arbitration) determines the formation and legality of arbitration
agreements. Please see question 4.1 above.

5 Selection of Arbitral Tribunal

5.1 Are there any limits to the parties’ autonomy to

select arbitrators?

The law does not impose any limits on the parties’ autonomy to
select arbitrators. The number of arbitrators, however, cannot
be an even number. An arbitrator need not have any special
qualification or training. The Supreme Court in State Trading
Corporation of India v. Jindal Steel and Power Limited and Ors. (Civil
Appeal No. 2747 of 2020) clarified that once the parties have
agreed to follow a particular mechanism to settle their disputes,
including the procedure for appointment of an arbitrator, it is
incorrect for courts to overlook the same and to su#o moto appoint
an arbitrator. However, courts have also prioritised principles
of fairness and impartiality over party autonomy, as seen in
Perkins Eastman Architects DPC & Another v. HSCC (India) Limited
(2019 SCC OnlLine 1517), where the Supreme Court held that
in an arbitration agreement providing for adjudication by a sole
arbitrator, the sole atbitrator cannot be appointed unilaterally
by one party.

5.2 If the parties’ chosen method for selecting

arbitrators fails, is there a default procedure?

There is a default provision provided for vide Section 11 of the

Act. The default provisions are triggered if:

m  The parties cannot agree on the appointment of an arbi-
trator within 30 days of receipt of a request to do so.

m  Two appointed arbitrators fail to agree on the third arbi-
trator within 30 days of the date of their appointment.

m  The arbitration is to be heard by one arbitrator and the
parties fail to agree on that arbitrator within 30 days of
receipt of a request to agree on the appointment.

m  The parties’ mechanism for the appointment of an arbi-
trator fails.

If the default is in relation to an international commercial
arbitration, the appointment shall be made by the Supreme
Court of India. In domestic arbitrations, the appointment shall
be made by the High Court which has jurisdiction in relation to
the matter (determined by where the cause of action arises; or
where the respondent resides or carries on its business).

The Amendment of 2015 states that the Supreme Court/
High Court can delegate powers to any person ot institution to
appoint arbitrators. (So far, there is no delegation of the power
to any person or institution.)

An application under Section 11 now has to be disposed of by
the Supreme Court or High Court as expeditiously as possible
and an endeavour must be made to dispose of it within 60 days
from the date of service of notice on the opposite party (Section
11 (13) of the Act). Impliedly overruling a 7 Bench decision in
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SBP v. Patel Engineering Ltd., AIR 2006 SC 450, the 2015 amend-
ment to the Act states that the courts’ role at this stage will be
restricted to only prima facie examination of the existence of an
arbitration agreement (Section 11 (6) of the Act).

Under the amended procedure of Section 11, the courts
are left with no role in the aforesaid situations. Instead, the
Supreme Court is to designate an arbitral institution to make
appointments in relation to international arbitrations and, like-
wise, the High Courts are to designate arbitral institutions to
make appointments in relation to domestic arbitrations. The
appointments thus are to be made by the designated institutes
(and not by the courts). The 2019 Act clarifies that there is no
delegation of judicial power by the Supreme Court or High
Courts to the arbitral institutions (and hence any challenge to
an appointment would remain subject to any final order by the
courts). However, this amendment has not yet come into force.

5.3 Can a court intervene in the selection of

arbitrators? If so, how?

Please see question 5.2.

5.4 What are the requirements (if any) imposed by
law or issued by arbitration institutions within your

jurisdiction as to arbitrator independence, neutrality
and/or impartiality and for disclosure of potential
conflicts of interest for arbitrators?

Like Article 12 of the Model Law and Article 10 of the
UNCITRAL Rules 1976, the Act also requires the arbitrators
(including party-appointed arbitrators) to be independent and
impartial and make full disclosure in writing of any circum-
stance likely to give rise to justifiable doubts on the same
(Section 12 of the Act).

Schedule V to the Act lists the kind of relations between an
arbitrator and a party/advocate/subject matter of the dispute
which give rise to justifiable doubts regarding an arbitrator’s
independence.

Schedule VII to the Act lists the kind of relations which
would, notwithstanding any prior agreement between the
parties, disentitle a person from acting as an arbitrator, unless
post the dispute arising, parties expressly waive such a conflict.

Schedules V and VII can be said to be along the lines of the
International Bar Association (“IBA”) Guidelines on Conflicts
of Interest.

An arbitrator can be challenged only if circumstances exist
that give rise to justifiable doubts as to his independence or
impartiality, or if he does not possess the qualifications agreed
to by the parties. Subject to any agreement between the parties,
any challenge shall be made within 15 days of a party becoming
aware of the constitution of the tribunal or becoming aware of
the circumstances leading to the challenge. The arbitral tribunal
shall decide on the challenge. The court has no role at that stage
and if a challenge is rejected, the arbitral tribunal shall continue
with the proceedings and render its award. It would be open to
the party challenging the arbitrator to take any wrongful rejec-
tion of the challenge as a ground for setting aside the award.

The Indian courts have held that “zhe apprebension of bias must
be judged from a healthy, reasonable and average point of view and not on
mere apprebension of any whimsical person. Vague suspicions of whinsical,
capricious and unreasonable people are not our standard to regulate our
vision”. (International Airports Authority of India v. K.D Bali (1988)
2 SCC 360.)
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6 Procedural Rules

6.1 Are there laws or rules governing the procedure
of arbitration in your jurisdiction? If so, do those laws

or rules apply to all arbitral proceedings sited in your
jurisdiction?

An arbitrator is the master of its own procedure and, subject
to the parties” agreement, may conduct the proceedings “/# #he
manner it considers appropriate” (Section 19 of the Act). This power
includes “the power to determine the admissibility, relevance, materi-
ality and weight of any evidence” (Section 19 of the Act). The only
restraint on them is that they shall treat the parties with equality
and each party shall be given a full opportunity to present its
case, which includes sufficient advance notice of any hearing or
meeting. Neither the Code of Civil Procedure, 1908 (“CPC”)
nor the Indian Evidence Act, 1872 (“Evidence Act”) applies to
arbitrations. Unless the parties agree otherwise, the tribunal
shall decide whether to hold oral hearings for the presenta-
tion of evidence or for arguments or whether to conduct the
proceedings on the basis of documents or other material alone.
However, the arbitral tribunal shall hold oral hearings if a party
so requests (unless the parties have agreed that no oral hearing
shall be held).

The arbitrators have the power to proceed ex parte where the
respondent, without sufficient cause, fails to communicate his
statement of defence or appear for an oral hearing or produce
evidence. However, such failure shall not be treated as an
admission of the allegations and the tribunal shall determine
the matter on evidence, if any, before it. If the claimant fails to
communicate his statement of claim, the tribunal shall be enti-
tled to terminate the proceedings.

6.2 In arbitration proceedings conducted in your

jurisdiction, are there any particular procedural steps
that are required by law?

See question 6.1 above. The other procedural steps are mostly as
envisaged under the Model Law and UNCITRAL Rules, 1976.

6.3 Are there any particular rules that govern the
conduct of counsel from your jurisdiction in arbitral
proceedings sited in your jurisdiction? If so: (i) do those
same rules also govern the conduct of counsel from
your jurisdiction in arbitral proceedings sited elsewhere;
and (ii) do those same rules also govern the conduct of
counsel from countries other than your jurisdiction in
arbitral proceedings sited in your jurisdiction?

The conduct of Indian-registered advocates is governed by the
Rules of the Bar Council of India and the Advocates Act, 1961.
These also govern the conduct of Indian advocates in arbitral
proceedings sited elsewhere.

6.4 What powers and duties does the national law of

your jurisdiction impose upon arbitrators?

Apart from the provisions envisaged under the Act, arbitrators
are bound by the fundamental principles of natural justice and
public policy in conducting arbitration proceedings.
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6.5 Are there rules restricting the appearance of lawyers
from other jurisdictions in legal matters in your jurisdiction

and, if so, is it clear that such restrictions do not apply to
arbitration proceedings sited in your jurisdiction?

Foreign lawyers have no right of audience before Indian courts.
However, they can appear and represent clients in arbitra-
tion proceedings. This is not an absolute right. They are not
permitted to set up offices in India and can only appear in arbi-
trations on a fly-in, fly-out basis. Further, the arbitration must
be one governed by the Act (i.e. commercial disputes).

6.6 To what extent are there laws or rules in your
jurisdiction providing for arbitrator immunity?

There are none.

6.7 Do the national courts have jurisdiction to deal with

procedural issues arising during an arbitration?

No, the courts have no such jurisdiction. In relation to both
India-seated and foreign-seated arbitrations, parties can, with
the approval of the arbitral tribunal, seek the court’s assistance in
taking evidence. The court may issue summons to witnesses or
order that evidence be provided directly to the arbitral tribunal
(Section 27 of the Act).

7 Preliminary Relief and Interim Measures

7.1 Is an arbitral tribunal in your jurisdiction permitted
to award preliminary or interim relief? If so, what types

of relief? Must an arbitral tribunal seek the assistance
of a court to do so?

This is provided in Section 17 of the 1996 Act. Prior to the
2015 amendment, the orders of the tribunal were not enforce-
able without recourse to separate court proceedings. However,
the 2015 amendment provided that the tribunal has the same
power as is available to a court under Section 9, and an interim
order passed by an arbitral tribunal would be enforceable in the
same manner as if it were an order of the court. Any disobedi-
ence of such order can result in contempt of court. However,
after the 2019 amendment, a party cannot seek interim relief
from a tribunal after the making of the award, and must apply to
the court to seck such interim measures.

7.2 Is acourt entitled to grant preliminary or interim
relief in proceedings subject to arbitration? In what

circumstances? Can a party’s request to a court for
relief have any effect on the jurisdiction of the arbitration
tribunal?

Section 9 of the Act enabled a party to approach a compe-
tent court for any interim relief before or during the arbitral
proceedings or even after the award is pronounced, but before
it is enforced. The Model Law, in fact, has a more restrictive
provision — it does not contemplate recourse to a court for an
interim measure after the award is pronounced (Article 9). This,
however, now stands curtailed as explained below.

After the Amendment of 2015, the court is restrained from
entertaining an application under Section 9 once the tribunal
has been constituted, unless circumstances exist which may not
render the remedy provided for under Section 17 efficacious
(Section 9 (3) of the Act). The aim is to empower the tribunal
and keep out court intervention.
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The Supreme Court, in the case of Sundaram Finance . NEPC
(1999) 2 SCC 479, held that if a court is approached before the
arbitral proceedings are commenced, the applicant must issue a
notice to the opposite party invoking the arbitration clause or,
alternatively, the court would have to be first satisfied that the
applicant shall indeed take effective steps to commence the arbi-
tral proceedings without delay. Further, the court would have
to be satisfied that there exists a valid arbitration agreement
between the parties.

7.3 In practice, what is the approach of the national

courts to requests for interim relief by parties to
arbitration agreements?

Usually a three-fold approach is followed: (i) existence of a prima
Jacie case in favour of the applicant; (ii) irreparable hardship,
i.e. which cannot be compensated in terms of money; and (iii)
balance of convenience.

Indian courts are somewhat liberal in granting interim relief
and rarely hold an applicant to terms such as security or costs.

7.4 Under what circumstances will a national court of

your jurisdiction issue an anti-suit injunction in aid of an
arbitration?

Injunctive relief is governed by the provisions of the Specific
Relief Act and an interlocutory relief in relation thereto is
governed by the provisions of the CPC. Interlocutory relief
is granted on the principles highlighted in question 7.3 above.
The same principles would apply to an anti-suit injunction. The
leading case is Modi Entertainment Network v. W.S.G. Cricket Pte
Lzd. (2003) 4 SCC 341. The Supreme Court here crystallised the
principles for granting an anti-suit injunction. The court must
be satisfied that the party against whom the injunction is sought
is amenable to the personal jurisdiction of the court. Further,
if the injunction is declined, the ends of justice will be defeated.
The court will also take into account the principles of comity.

7.5 Does the law of your jurisdiction allow for the
national court and/or arbitral tribunal to order security
for costs?

The arbitral tribunal can order security for costs (by way of
deposit) that it expects to be incurred in relation to the claim or
counterclaim (Section 38 of the Act).

7.6 What is the approach of national courts to the
enforcement of preliminary relief and interim measures

ordered by arbitral tribunals in your jurisdiction and in
other jurisdictions?

Under the Act, the tribunal shall have the same powers that
are available to a court under Section 9, and the interim orders
passed by an arbitral tribunal would be enforceable in the same
manner as if it were an order of the court. Hence, subject to
any stay an aggrieved party may obtain from an appellate court,
the interim measures ordered by an arbitral tribunal are to take
immediate effect and be enforced through court process (should
the need so arise). There is no precedent so far as to the scope
of judicial review insofar as the appellate court is concerned. See
question 7.1 above.

There is, however, no parallel provision for enforcement of
interim measures ordered by a foreign-seated tribunal.
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8 Evidentiary Matters

8.1 What rules of evidence (if any) apply to arbitral

proceedings in your jurisdiction?

Section 19 of the Act states that the arbitral tribunal shall not
be bound by the provisions of the Evidence Act. However,
decided cases have held that certain provisions of the Evidence
Act, which are founded on fundamental principles of justice and
fair play, shall apply to arbitrations.

Hence, “fundamental principles of natural justice and public policy”
would apply, though the technical rules of evidence contained
under the Evidence Act would not apply (Szaze of Madhya Pradesh
v. Satya Pal AIR 1970 MP 118).

8.2 What powers does an arbitral tribunal have to order

disclosure/discovery and to require the attendance of
witnesses?

Section 27 of the Act provides that the arbitral tribunal, or a
party with the approval of the arbitral tribunal, may apply to
the court for assistance in taking evidence, including any disclo-
sure, discovery or attendance of witnesses. Hence (unless the
parties voluntarily comply), disclosure/discovery/attendance of
witnesses can only be ordered through the court and in accord-
ance with the provisions of the CPC.

Indian courts do not encourage wide requests for discovery.
Generally, courts would order discovery if satisfied that the same
is necessary for a fair disposal of the matter or for saving costs.

8.3 Under what circumstances, if any, can a national

court assist arbitral proceedings by ordering disclosure/
discovery or requiring the attendance of witnesses?

Please see question 8.2 above.

8.4 What, if any, laws, regulations or professional rules
apply to the production of written and/or oral witness
testimony? For example, must witnesses be sworn in
before the tribunal and is cross-examination allowed?

The Indian Oaths Act, 1969 extends to persons who may be
authorised by consent of the parties to receive evidence. Thus,
this Act encompasses arbitral proceedings as well. Section 8
of the said Act states that every person giving evidence before
any person authorised to administer an oath “shall be bound to
state the truth on such subject”. Thus, witnesses appearing before
an arbitral tribunal can be duly sworn by the tribunal and be
required to state the truth on oath, and, upon failure to do so,
they commit offences punishable under the Indian Penal Code.
Witnesses are generally required to give evidence by sworn affi-
davits (witness statements). However, a mere irregularity in the
administration of an oath or affirmation does not invalidate the
proceedings (Section 7 of the Indian Oaths Act, 1969).

The right of cross-examination would necessarily have to be
granted as a principle of fairness. If cross-examination is not
possible (say, due to subsequent death of a witness), the affidavit
is disregarded.
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8.5 What is the scope of the privilege rules under

the law of your jurisdiction? For example, do all
communications with outside counsel and/or in-house
counsel attract privilege? In what circumstances is
privilege deemed to have been waived?

The arbitral proceedings or record is not privileged. Indian
law under the Evidence Act (Sections 122-129) recognises the
following as privileged: (i) lawyer-client communications; (ii)
unpublished official records relating to affairs of the State if detri-
mental to public interest; (iif) communications between husband
and wife (during and even when the marriage is over); and (iv)
communications made to a public officer in official confidence
when he considers that it would be detrimental to public interest.
All of the above are capable of waiver by the party affected.

Indian law provides that no attorney shall be asked to disclose
any communication made to him by his client in the course of and
for the purpose of his employment. There are some exceptions
to this rule. For instance, there is no privilege if the communica-
tion is made in furtherance of an illegal purpose or if the attorney
observes that some crime or fraud has occurred after commence-
ment of his employment.

Privilege cannot be extended to in-house counsel, as a lawyer
is required to give up his certificate of practice (the same is
suspended) solongas heisin full-time employment. (The relation-
ship switches from that of lawyer-client to employer-employee.)

9 Making an Award

9.1 What, if any, are the legal requirements of an
arbitral award? For example, is there any requirement

under the law of your jurisdiction that the award contains
reasons or that the arbitrators sign every page?

An arbitral award must be in writing and signed by the arbitra-
tors (or a majority of them) and state the date and place of arbi-
tration. It shall state reasons upon which it is based, unless the
parties have agreed otherwise (Section 31 of the Act).

9.2 What powers (if any) do arbitral tribunals have to

clarify, correct or amend an arbitral award?

The arbitral tribunal’s powers to clarify, correct or amend an
arbitral award are limited. The arbitral tribunal may, on its
own initiative or on application of a party, correct any compu-
tation, clerical, typographical or any other errors of a similar
nature occurring in the award within 30 days from the date of
the award (Section 33(4) of the Act). A time limit of 30 days is
prescribed in this regard.

Parties may by agreement request the tribunal to give an inter-
pretation of a specific point or part of the award, or request for
an additional award as to claims presented in the proceedings
but omitted from the award. The time limit for such an appli-
cation is also 30 days.

10 Challenge of an Award

10.1 On what bases, if any, are parties entitled to

challenge an arbitral award made in your jurisdiction?

A challenge to an arbitration award would lie under Section 34
of the Act, corresponding to Article 34 of the Model Law. To
paraphrase, an award can be set aside if:

International Arbitration 2021

Kachwaha and Partners

(@)  the party making the application was under incapacity;

(b) the arbitration agreement was not valid under the law
agreed to by the parties (or applicable law);

() the party making the application was not given proper
notice of the appointment of the arbitrator or of the arbi-
tral proceedings or was otherwise unable to present his
case;

(d) the award deals with a dispute not contemplated by or
falling within the terms of submissions to arbitration or it
contains decisions beyond the scope of the submissions to
arbitration;

(e) the composition of the arbitral tribunal or the arbitral
procedure was not in accordance with the agreement of
the parties;

(f)  the subject matter of the dispute was not capable of settle-
ment by arbitration; or

(g) the arbitral award is in conflict with the public policy of
India.

The Amendment of 2015 has clarified that an award is said to
be in “conflict with the public policy of India” only if:

(i)  the making of the award was induced or affected by fraud
or corruption or was in violation of Sections 75 and 81
(pertaining to breach of confidentiality of constitution or
settlement proceedings);

(ii) itisin contravention with the fundamental policy of Indian
law; or

(iii) it is in conflict with the most basic notions of morality or
justice.

Prior to the amendment, the Supreme Court in ONGC ». Saw
Pipes (2003) 5 SCC 705 had held that a domestic award can be
set aside if it is “patently illegal”, i.c., if the award is contrary to
the terms of the contract entered into between the parties or
the substantive law. The 2015 Act has narrowly construed the
“public policy” ground as stated above. Further, it stands clarified
that the ground of “patent illegality” is not available in an inter-
national commercial arbitration (seated in India). Secondly, an
award can be set aside for being patently illegal only if the same
is apparent on the face of the award. Thirdly, a challenge on the
ground of public policy and whether an award contravenes the
“fundamental policy of Indian Law” will not entail a review on the
merits of the dispute (thus overruling the controversial Saw Pipes
Judgment). Tt has also clarified that an award shall not be set aside
merely on the ground of an erroneous application of the law or
by re-appreciation of evidence. This has been reiterated by the
Supreme Court in Ssangyong Engineering & Construction Co. Ltd. v.
National Highways Authority of India (2019) 15 SCC 131.

Prior to the amendment, the mere filing of a Section 34
Application to set aside the award would result in automatic stay
of the enforcement of an award. However, under the Act as
amended by the 2015 Act, this is not the case. A separate appli-
cation is now required to be made to stay the enforcement of the
award during the pendency of the Section 34 proceeding.

The Act was further amended in 2019 and 2021. As per the
2019 amendment, the party making an application for setting
aside of the arbitral award has to establish the ground for the
application on the basis of the record of the arbitral tribunal
alone. Further, as per the 2021 amendment, where the court
is satisfied that a prima facie case has been made that either the
arbitration agreement or the making of the award was induced
by fraud or corruption, the court shall stay the award uncondi-
tionally pending disposal of the challenge to the award under
Section 34 of the Act.
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10.2 Can parties agree to exclude any basis of challenge

against an arbitral award that would otherwise apply as a
matter of law?

Though the Act is silent on this point, in law it may be possible
to exclude certain grounds of challenge, but judicial review as
such cannot be excluded as it would be contrary to the public
policy of India; it would also be considered a restraint on legal
proceedings (which is prohibited by law).

10.3 Can parties agree to expand the scope of appeal
of an arbitral award beyond the grounds available in
relevant national laws?

No, the courts cannot assume a new jurisdiction (which it other-
wise does not have) on the basis of the parties’ agreement.

10.4 What is the procedure for appealing an arbitral

award in your jurisdiction?

An application for setting aside a domestic award can be filed
under Section 34 of the Act. Such application must be made
within three months from the date of receiving the award. The
court, if satisfied that the applicant was prevented by sufficient
cause from making the application within the said period of
three months, may condone a delay of a further period of 30 days
but not thereafter. There is no provision to set aside a foreign
award (the only provision being to enforce or refuse to enforce
the same on the New York Convention grounds). The Supreme
Court in Bharat Alumininm Co. v. Kaiser Alumininm Technical Services
(supra) has overruled an earlier controversial decision which
permitted Indian courts in certain circumstances to entertain
and set aside application of foreign awards.

The 2015 amendment to the Act calls for expeditious disposal
of a challenge to the award and, in any event, within one year
from the date on which notice has been issued to the other party
(Section 34 (6) of the Act).

11 Enforcement of an Award

11.1 Has your jurisdiction signed and/or ratified the New
York Convention on the Recognition and Enforcement

of Foreign Arbitral Awards? Has it entered any
reservations? What is the relevant national legislation?

Yes. The relevant legislation is the Arbitration and Conciliation
Act, 1996. India has made “reciprocity” and “commercial” reserva-
tions under Article I of the New York Convention. As a result,
the Central Government of India must further notify the foreign
territory as a territory to which the New York Convention
applies in order for the foreign award to be enforced. However,
an award made in Ukraine after the breakup of the USSR was
held to be an enforceable foreign award even in the absence of
a separate notification recognising the new political entity as a
reciprocating territory (Transocean Shipping Agency (P) Ltd. v. Black
Sea Shipping (1998) 2 SCC 281).

11.2 Has your jurisdiction signed and/or ratified any

regional Conventions concerning the recognition and
enforcement of arbitral awards?

No, it has not.
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11.3 What is the approach of the national courts in your
jurisdiction towards the recognition and enforcement of
arbitration awards in practice? What steps are parties
required to take?

The general approach is to support the arbitral award — see
Bilendra Nath v. Mayank (1994) 6 SCC 117. The Supreme Court
has held that “zhe conrt should approach an award with a desire to support
it, if that is reasonably possible, rather than to destroy it by calling it illegal”.

In the case of a foreign award, a party secking enforcement
would have to file an application before the High Court where the
defendant resides or has assets along with the original award, or a
copy duly authenticated, original arbitration agreement, or a duly
certified copy, and such evidence as may be necessary to prove
that the award is a foreign award (Section 47(1) of the Act). After
the amendment, only the High Court has jurisdiction in relation
to international commercial arbitrations.

A recent decision of the Supreme Court in Sundaram Finance
Ltd. v. Abdul Samad (2018) 3 SCC 622 held that enforcement of
an award can be sought in any court of the country where such
a decree can be executed. In a recent case, the Supreme Court
reiterated that the power to set aside a foreign award rests only
with the court at the seat of the arbitration and not an executing
court (Government of India v. Vedanta Ltd. & Ors., 2020 SCC
OnLine SC 749).

The Supreme Court recognised that while enforcing a foreign
award, the Court will have a pro-enforcement stance. (I7ay
Karia v. Prysmian Cavi EE SistemiSr/ 2020 SCC OnLine SC 177).

See also question 11.5 below.

11.4 What is the effect of an arbitration award in terms
of res judicata in your jurisdiction? Does the fact that

certain issues have been finally determined by an arbitral
tribunal preclude those issues from being re-heard in a
national court and, if so, in what circumstances?

Subject to any challenge to the arbitral award, the same is
enforceable as a decree and in such a situation, the principles of
res judicata would apply.

11.5 What is the standard for refusing enforcement of

an arbitral award on the grounds of public policy?

There are two different regimes under the Indian Act for enforce-
ment of an arbitral award. The domestic law regime is covered
under Section 34 of the Act, which is based on Article 34 of
the Model Law. Enforcement of a foreign award is governed
by Section 48 of the Act, which is based on the New York
Convention. Section 34 stipulates that an award can be set aside
if it is in conflict with the public policy of India. See question 10.1.
Section 48 stipulates that a foreign award will not be enforced if
the enforcement would be contrary to the public policy of India.
Indian courts have applied different standards in construing
the “public policy” ground in the aforesaid sections. In relation
to domestic awards, the Supreme Court in ONGC v. Saw Pipes
(supra) has held that an award will be contrary to public policy “/
it is patently illegal” (i.e., an award can be challenged on merits on
the public policy ground). However, insofar as foreign awards
are concerned, the public policy ground under Section 48 has
been amended and clarified by the 2015 Act, and now confined
to instances of “fraund or corruption”, “contravention of fundamental
policy of Indian lanw”, and “conflict with the most basic notions of morality
or justice”. This was inspired by the observations of the Supreme
Court in Renusagar Power Co. v. General Electric Corporation (1994)
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Suppl. 1 SCC 644, wherein the Supreme Court held that “public
policy” shall be confined to “#he fundamental policy of Indian law or the
interest of India or justice or morality”.

A recent decision of the Supreme Court in Ssangyong Engineering
& Construction Co. 1td. v. National Highways Authority of India
(2019) 15 SCC 131 held that in international commercial arbitra-
tion, the ground of “patent illegality” cannot be invoked under the
umbrella of “public policy”.

Further, the Supreme Court in Ssangyong clarified the scope of
the grounds “patent illegality”, “fundamental policy of Indian law” and
“most basic notions of morality or justice” featuring in Section 34 and
48 of the Act as under:

m “patent illegality” — illegality which goes to the root of the
matter, but excluding the erroneous application of law by
an arbitral tribunal or re-appreciation of evidence by an
appellate court. However, this ground may be invoked if
(2) no reasons are given for an award, (b) the view taken
by an arbitrator is an impossible view while construing
a contract, (c) an arbitrator decides questions beyond a
contract or his terms of reference, and (d) if a perverse
finding is arrived at based on no evidence, or overlooking
vital evidence, or based on documents taken as evidence
without notice to the parties;

W “fundamental policy of Indian law” — contravention of a law
protecting national interest; disregarding orders of supe-
rior courts in India; principles of natural justice, such as
andi alteram partem (in line with Renusagar Power Co. 1td. ».
General Electric Co.); and

W “wost basic notions of morality or justice” — an award would be
against justice and morality when it shocks the conscience
of the court; morality, however, would be determined on
the basis of “prevailing mores of the day”.

The Amendment Act of 2015 clarifies in Sections 34 and 48
that a merit-based challenge is no longer available (see question
10.1 above).

The principles laid down in Ssangyong were further affirmed
by the Supreme Court in the recent case of Pate/ Engineering 1.1d.
v. North Eastern Electric Power Corporation 1.td., AIR 2020 SC 2488.

12 Confidentiality

12.1 Are arbitral proceedings sited in your jurisdiction
confidential? In what circumstances, if any, are

proceedings not protected by confidentiality? What, if
any, law governs confidentiality?

The 2019 Act introduced Section 42A stating that notwith-
standing anything contained in any other law, the arbitrator, the
arbitral institution, and the parties to an arbitration agreement
must maintain confidentiality as regards all arbitral proceedings.
The only exception carved out is where disclosure of the arbitral
award is necessary for enforcement procedures.

12.2 Can information disclosed in arbitral proceedings
be referred to and/or relied on in subsequent
proceedings?

Please see question 12.1 above.
13 Remedies / Interests / Costs

13.1 Are there limits on the types of remedies (including
damages) that are available in arbitration (e.g., punitive

damages)?

Arbitrators can grant declaratory relief and order specific
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performance. Damages can only be compensatory in nature.
Liquidated damages must also fulfil the test of reasonableness.
Punitive damages are not permitted. (Sections 73 and 74 of the
Indian Contract Act, 1872.)

13.2 What, if any, interest is available, and how is the

rate of interest determined?

Subject to the parties’ agreement, the atbitral tribunal may
award interest as it deems reasonable from the date of the award
to the date of payment. Prior to the amendment, the default
rate of post-pendente lite interest was 18%. However, now, unless
otherwise directed by the tribunal, the award shall carry interest
at 2% higher than the current rate of bank interest (prevalent on
the date of award) from the date of the award until the date of
payment (Section 31(7)(b) of the Act). This provision shall apply
only to awards rendered in India.

The Supreme Court has laid guidelines for pre-award and
post-award interest. The Court held that in an international
commercial arbitration, in the absence of an agreement between
the parties, the rate should be governed by the law of the seat
of arbitration. While making an award for interest, a number of
factors such as the prevailing rate of interest, rate of inflation,
simple or compound interest, commercial impact of the interest
awarded, etc. should be considered. If the rate of interest
awarded was not in consonance with the prevailing economic
conditions or found unreasonable, the Court can reduce the
same. (Vedanta v Shenzen Shandong Nuclear Power Construction Co.,
2018 SCC OnLine SC 1922))

13.3 Are parties entitled to recover fees and/or costs
and, if so, on what basis? What is the general practice

with regard to shifting fees and costs between the
parties?

m  Reasonable costs relating to the fees and expenses of the
arbitrators, courts and witnesses.

m  Legal fees and expenses.

®  Any administrative fees of the institution supervising the
arbitration.

m  Other expenses incurred in connection with the arbitral
proceedings and the arbitral award.

Normally, the court or tribunal will follow the general rule
while awarding costs, which is that the unsuccessful party
will be ordered to pay the costs of the successful party. If the
court or tribunal makes a different order, the reasons are to be
recorded in writing.

The circumstances under which costs are to be determined
are:

(i)  the conduct of the parties;

(ii) whether a party has succeeded partly in the case;

(i) whether the party had made a frivolous counter-claim
leading to a delay in the disposal of the arbitral proceed-
ings; and

(iv) whether any reasonable offer to settle the dispute is made
by a party and refused by the other party. (Section 31-A(3).)

The court or tribunal can order that a party shall pay:

(i)  aproportion of another party’s costs;

(i) a stated amount in respect of another party’s costs;

(iii) costs from or until a certain date only;

(iv) costs incurred before proceedings have begun;

(v)  costs relating to particular steps taken in the proceedings;

(vi) costs relating only to a distinct part of the proceedings; or

(vii) interest on costs from or until a certain date.
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The tendency of Indian courts and domestic arbitral tribunals
has been not to award actual costs. It is to be seen if this will
change following the 2015 amendment.

13.4 Is an award subject to tax? If so, in what

circumstances and on what basis?

A domestic award is required to be stamped. The stamp duty
depends on the amount involved in the award and varies from
state to state. An award relating to immovable property must be
registered under the Registration Act, 1908 within four months
of its date. Registration fees also vary from state to state and
are ad valorem.

13.5 Are there any restrictions on third parties,
including lawyers, funding claims under the law of your
jurisdiction? Are contingency fees legal under the law of
your jurisdiction? Are there any “professional” funders
active in the market, either for litigation or arbitration?

The Bar Council of India Rules prohibit lawyers from charging
contingency fees or any fees dependent on the outcome of
a matter. Hence, there have been no professional funders in
the market so far. Investor associations that wish to file class
action suits can approach the Central Government through the
Ministry of Corporate Affairs for funding.

14 Investor State Arbitrations

14.1 Has your jurisdiction signed and ratified the
Washington Convention on the Settlement of Investment
Disputes Between States and Nationals of Other States
(1965) (otherwise known as “ICSID")?

No, it has not.

14.2 How many Bilateral Investment Treaties (“BITs")

or other multi-party investment treaties (such as the
Energy Charter Treaty) is your jurisdiction party to?

Since 1994, India has signed a total of 86 BITs.

Recently, the Government of India allowed 66 BITS to lapse
(subject to the 15-year sunset clause for investments made prior
to the termination). For 25 BITs, the Government of India has
issued Joint Interpretative Statements in order to align them
with the Model BIT of India published in 2016 (https://dea.gov.
in/sites/default/files/ModelTextIndia_BIT_0.pdf).

India plans to negotiate further BITs on the basis of the 2016
Model BIT, and has recently approved BITs with Cambodia,
Belarus, Kyrgyzstan and Brazil on the basis of the Model BIT.

India is not a party to the Energy Charter Treaty.

14.3 Does your jurisdiction have any noteworthy
language that it uses in its investment treaties (for

example, in relation to “most favoured nation” or
exhaustion of local remedies provisions)? If so, what is
the intended significance of that language?

The Indian 2016 Model BIT has done away with the “most
favoured nation” clause. Rather, it has introduced a provision
that a breach of a separate international agreement would not
constitute the breach of the Standard of Treatment India is obli-
gated to provide to its investors.
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Further, the 2016 Model BIT includes a clause for “exhaustion
of local remedies”. Broadly stated, the investor has to diligently
pursue all judicial or domestic legal remedies for a period of five
years before submitting a notice of dispute for initiation of arbi-
tration against India.

14.4 What is the approach of the national courts in

your jurisdiction towards the defence of state immunity
regarding jurisdiction and execution?

The defence of state immunity is all but disregarded by the
national courts in India.

15 General

15.1 Are there noteworthy trends or current issues
affecting the use of arbitration in your jurisdiction (such
as pending or proposed legislation)? Are there any

trends regarding the types of dispute commonly being
referred to arbitration?

Civil courts in India are typically bogged down with delays.
Arbitrations are thus popular and indeed necessary for commer-
cial disputes. Traditionally, arbitrations are more commonplace
in shipping, construction contracts, joint venture agreements
and cross-border commercial contracts.

The enactment of the 2015 Act seeks to restrain judicial inter-
vention and tackle inordinate delays with court-related matters.
Many controversial rulings have been watered down or overruled
by the amendment, including the Saw Pipes Judgment (please see
also question 10.1 above).

The Arbitration and Conciliation (Amendment) Act, 2019
was enacted on 9 August 2019 and brought about significant
changes, including the following:

m  Section 17 has been amended to restrict a tribunal’s power
to issue interim measures only during the pendency of
arbitral proceedings.

m  Subsection (4) has been added to Section 23 providing that
the statement of claim and defence ought to be completed
within six months from the date the arbitrators receive the
notice of their appointment.

B Scction 29A has been amended to provide that the 12
months period for completion of arbitral proceedings shall
apply only to domestic arbitrations and will begin to run
only on completion of pleadings.

m  Secction 42A has been introduced, which provides for
maintaining confidentiality of all arbitral proceedings
except where the disclosure of the award is necessary for
the purpose of the enforcement proceedings.

Certain amendments have not come into force, and are as
follows:

m A new Part has been proposed (Part IA) which provides
for the creation of an independent body, namely the
Arbitration Council of India (“ACI”), for the promotion
of arbitration, mediation, conciliation and other alterna-
tive dispute redressal mechanisms. Its functions include:
(i) framing policies for grading arbitral institutions and
accrediting arbitrators; (i) making policies for the estab-
lishment, operation and maintenance of uniform profes-
sional standards for all alternate dispute redressal matters;
and (iii) maintaining a depository of arbitral awards (judg-
ments) made in India and abroad.

m  Secction 11 has been amended to provide a new default
procedure for appointment of arbitrators. (Please see ques-
tion 5.2.)

International Arbitration 2021

© Published and reproduced with kind permission by Global Legal Group Ltd, London




Further, the New Delhi International Arbitration Centre Act,
2019 was enacted on 26 July 2019 (deemed to have come into
force from 2 March 2019). This Act provides for the estab-
lishment of the New Delhi International Arbitration Centre
(“NDIAC”) to conduct arbitration, mediation, and conciliation
proceedings and declares the NDIAC an institution of national
importance. The key objectives of the NDIAC include: (i)
promoting research, providing training and organising confer-
ences and seminars in alternative dispute resolution matters;
(ii) providing facilities and administrative assistance for the
conduct of arbitration, mediation and conciliation proceedings;
and (iii) maintaining a panel of accredited arbitrators, mediators
and conciliators.

The Arbitration and Conciliation (Amendment) Act, 2021
made a noteworthy amendment, as follows: the proviso to
Section 36, which states that where the court is prima facie satis-
fied that either the arbitration agreement or making of the
award was induced by fraud or corruption, the court shall stay
the award unconditionally, pending disposal of the challenge
under Section 34 to the award. This amendment is controversial
and is an invitation to raise bogus grounds. Further, since the
amendment has been applied retrospectively with effect from
October 2015, it will lead to reopening and consequent delays,
thus delaying the enforcement of the arbitral award.

15.2 What, if any, recent steps have institutions in your

jurisdiction taken to address current issues in arbitration
(such as time and costs)?

In the past, the London Court of International Arbitration India
(“LCIA India”) published a set of “Notes for Arbitrators” to
provide guidance to arbitrators conducting arbitrations under its
Rules, including on issues relating to management of time and
costs. However, LCIA India has now wound up.

On 8 October 2016, the Mumbai Centre for Arbitration
(“MCIA”) was launched with support from the Maharashtra
State Government. The MCIA Arbitration Rules include mech-
anisms for expedited proceedings and interim and emergency
relief (including emergency arbitrators). The Rules provide an
accelerated procedure for low-value or simple disputes, where
the Chairman determines whether the expedited procedure is
appropriate. The fee structure is in proportion to the value of
the sum in the dispute.

Rules 12 and 13 of the MCIA Rules 2016 provide for an expe-
dited procedure if the quantum of dispute does not exceed Rs.
10 Crores. A tribunal following the expedited procedure must
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render an award within a period of six months from the date of
constitution of the arbitral tribunal, unless such time period is
extended by the Registrar.

The Delhi International Arbitration Centre (“DIAC”)
provides parties with an option to adopt a Fast Track Procedure,
wherein the parties sign a written undertaking to dispense with
oral evidence for the award to be made within a period of six
months. The Indian Council of Arbitration Rules of Domestic
Commercial Arbitration (with effect from 1 January 2021)
provide for an option of fast-track arbitration process on similar
grounds as DITAC, and the award to be made within a period of
three to six months. There is also a provision for appointment
of an emergency arbitrator.

15.3 What is the approach of the national courts in
your jurisdiction towards the conduct of remote or
virtual arbitration hearings as an effective substitute

to in-person arbitration hearings? How (if at all) has
that approach evolved since the onset of the COVID-19
pandemic?

The national courts have recognised the difficulties being faced
by litigants all over the country during the COVID-19 pandemic.
The Supreme Court has suo moto extended the period of limita-
tion under all ongoing proceedings as well as for the filing of
fresh proceedings, thus relaxing the statutory timelines imposed
by the Act. On 6 April 2020, in the matter titled Re: Guidelines
For Court Functioning Through Video Conferencing During COVID-19
Pandemic, Suo Moto Writ (Civil) No. 5/2020, the Supreme Court
also took suo moto cognisance of the outbreak of the virus and
directed that all national courts should use modern technology
to ensure the smooth and continued functioning of the judiciary
through the use of video-conferencing technologies. Further,
the Delhi High Court held that “#he arbitral tribunal may consider
conducting the hearings and recording of evidence by video-conferencing,
if considered feasible” (Rategain Travel Technologies Private 1imited .
Ujpwal Suri, High Conrt of Delbi, May 11 2020). Since the onset of
the pandemic, arbitration hearings, including cross examination
and submission of oral final arguments, are being conducted
through virtual platforms with hardly any complaints. The
practice has led to easier date availability with tribunals and
elimination of hearing room costs. However, on the flipside, it
also comes with its share of technological glitches and difficul-
ties in the presentation of voluminous documents, especially in
complex construction matters, with many arbitrators requiring
time to adjust to new technologies.
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